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THE MYTHI C SECOND

CONSTI TUTI ONAL FANTASY AT THE D.C. CIRCUI' T SHOULD NOT DESTROY OUR NATION' S GUN
POLI CI ES

Denni s A. Heni gan

On Friday, March 9, the earth noved on the gun-control issue. For the first tine
in our nation's history, a federal appeals court struck down a gun |aw as a viol a-
tion of the Second Amendment. Wth a 2-1 ruling fromthe U S. Court of Appeals for
the D.C. Circuit in Parker v. District of Colunmbia, the city's restrictive handgun
| aw was held unconstitutional. And as a threat to gun regul ation, the Second
Amendment nmoved fromrhetoric to reality.

Bef ore Parker, at least 75 federal and state court rulings had upheld all kinds
of gun I aws, including handgun bans. How did Senior Judge Laurence Sil bernman and
Judge Thomas Griffith come to a different conclusion? By defying Suprene Court
precedent, rewiting the anendnent's plain | anguage, and enploying an 'all neans
necessary' path to their predeterm ned result, even relying on the infanous Dred
Scott decision (which, it turns out, has nothing useful to say about the Second
Anmendrent). Their opinion is a laboratory study in judicial activism

The Second Amendnent reads: 'A well regulated MIlitia, being necessary to the se-
curity of a free State, the right of the people to keep and bear Arnms, shall not
be infringed." In its only extended treatnment of the amendnent, the Suprene Court
in United States v. MIller (1939) quoted the provisions of Article |I addressing
the mlitia and then gave the foll owi ng guidance: 'Wth obvious purpose to assure
the continuation and render possible the effectiveness of such forces the declara-
tion and guarantee of the Second Anendment were made. It nust be interpreted and
applied with that end in view

'THE RI GHT OF THE PECPLE
It is difficult to imgine a clearer statenment that the 'guarantee’ of the Second

Amendnent -- the right to keep and bear arms -- nust be interpreted in light of
its 'declaration' of purpose -- to assure the effectiveness of the mlitia. Under-
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standing it in this way, the federal courts have routinely found that |aws regu-
lating the sale and possession of guns by private citizens do not run afoul of the
Second Amendnent because such | aws do not adversely affect the nmlitia. The sinple
reason is that, unlike the mlitias of the 18th century, no nodern militia depends
for its viability on privately owned arns.

According to this virtually unani mous view, the Second Amendnent was witten to
respond to Anti-Federalist concerns that the Constitution gave the federal govern-
ment excessive power over the state mlitias, which, unlike the much-feared pro-
fessional soldiers of a standing army, consisted of ordinary citizens who were
sol diers only on occasion. The amendnent affirnmed that the keeping and bearing of
arms in a 'well regulated Mlitia'" of the states is a 'right of the people.’

But the Parker najority, finding that the right guaranteed 'is broader than its
civic purpose,' stated that it was 'prenised on the private use of arnms for activ-
ities such as hunting and self-defense.' This conclusion flatly contradicts
MIler. As the Parker dissenter, Judge Karen LeCraft Henderson (a George H W Bush
appoi ntee), aptly notes, regardless of the lively controversy over whether the
Second Amendnent right is properly |abeled collective or individual or sonewhere
in between, ' Mller 's label is the only one that matters.'

The necessary effect of finding the right 'broader' than the expressed mlitia
purpose is to deprive the nmilitia |anguage of any functional neaning. The Parker
majority's account of the right to keep and bear arms woul d be exactly the sane if
the first 13 words of the amendnent had been onitted. O course, this reading vi-
ol ates the Supreme Court's |ong-standing insistence (since Marbury v. Madison)
that '[i]t cannot be presuned that any clause in the constitution is intended to
be without effect; and therefore such a construction is inadm ssible." If the
Framers nmeant to guarantee a right to be arned for purposes other than nilitia
service, why did they include the nilitia |anguage at all?

" BEI NG NECESSARY'

After briefly acknow edging the MIller Court's unequivocal statenent of the
Second Amendnent's neaning, the Parker mpjority then inperm ssibly narrows it. It
finds that the Supreme Court really neant to say only that the weapon at issue in
a particular case nust have a mlitia use to be constitutionally protected. Since
pi stols have a mlitia use, according to the magjority, they are constitutionally
protected under MIller, even in the hands of soneone who has no connection to a
mlitia.

The MIler Court was able to decide the particular case before it by reference to
the type of weapon possessed by the defendants. Jack MIler and Frank Layton had
been indicted for interstate transport of a short-barreled shotgun in violation of
the National Firearnms Act. The Suprene Court ruled that the Second Anmendnent did
not guarantee the right to possess such a gun because there was no evi dence show
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ing that it had 'some reasonable relationship to the preservation or efficiency of
a well regulated nmilitia." Nor was the Court willing to take judicial notice that
this kind of gun was 'any part of the ordinary nmilitary equipnent.'

At nost, this analysis suggests that the potential nmilitia suitability of a gun
is necessary for its possession to receive constitutional protection. This does
not mean, however, that mlitary utility would be sufficient for constitutiona
protection. (If constitutional protection followed frommnmilitary utility al one,
there woul d be no principled basis to deny such protection to private ownership of
hand grenades, bazookas, surface-to-air mssiles, or other mlitary hardware.)

Moreover, if the right guaranteed is neant also to enforce purposes such as self-
defense and hunting, why didn't the MIler Court address the suitability of a
short-barrel ed shotgun for those purposes? In any event, MIller says that the
'guarantee' in the Second Anendnent, not sinply the word 'Arns,' nust be 'inter-
preted and applied' in accordance with the mlitia purpose.

"A WELL REGULATED M LITIA

The Parker court argues that the mlitia referenced in the Second Amendnent was
not an 'organized' military force, but rather 'preceded' organization into mlit-
ary units. It cites MIler in support of this position: '[Alccording to MIIer
the mlitia included 'all males capable of acting in concert for the common de-
fence' who were 'enrolled for military discipline." ' The Parker majority contin-
ues, 'Beconing 'enrolled in the mlitia appears to have involved providing one's
nane and whereabouts to a local mlitia officer,' but there was no other 'organiza-
tional condition precedent to the existence of the "Mlitia.'

How does this account establish the right to be armed for private citizens, such
as the plaintiffs in Parker, who do not appear to have 'enrolled in anything,
much less a mlitia? To what mlitia officer did the plaintiffs provide their
"nane and whereabouts'? In the nodern age, showi ng a connection between arns pos-
session for private purposes and the "mlitia requires imagining a fantasy mli-
tia of which ordinary gun owners can be nenbers wi thout ever having to report for
mlitia duty of any ki nd.

Of course, any attenpt to establish the existence of a constitutionally rel evant
"unorgani zed' mlitia also runs head-on into the Second Anendnent's reference to a
"well regulated mlitia. How can a 'well regulated” mlitia be, in the words of
the Parker opinion, nmerely 'the raw material from which an organized fighting
force was to be created' ? This description bears no resenblance to the mlitia as
descri bed by Noah Webster in his |egendary 1828 dictionary: 'The nilitia of a
country are the able bodi ed nen organi zed i nto conpani es, reginments and bri -
gades... and required by law to attend nmilitary exercises on certain days only,
but at other tines left to pursue their usual occupations.'
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TO ' BEAR ARMS

The legislative history of the Second Anmendnment features powerful supporting
evidence that the "well regulated Mlitia was a system of conpulsory nilitary
service. Janes Madi son's original draft included this phrase: 'but no person reli-
gi ously scrupul ous of bearing arms shall be conpelled to render military service
in person.' Although the phrase was |ater deleted out of concern that such reli-
gi ous exenptions woul d weaken the mlitia, the |anguage shows that (1) Madison
used the term ' bear arns' in reference to mlitary activity endering inmmteria
the Parker court's desperate search for other uses of 'bear' to nean 'carry'), and
(2) Madison viewed the right being granted as involving sone kind of nilitary ser-
vi ce.

Despite the Parker majority's strenuous argunent, the word 'keep' al so does not
i mply gun possession for private use. Consistent with the mlitia purpose, the
phrase 'keep and bear Arns' should be read to refer to the possession and use of
weapons in accordance with the requirenments of nmilitia service

The Parker opinion, therefore, cannot be reconciled with United States v. Ml er
or with the constitutional text. The "well regulated MIlitia' that the Franers
sought to protect no |longer exists in a formthat would be threatened by restric-
tions on the private possession of guns. For decades, this has neant that policy
deci si ons about the control of deadly firearns have been nade by our el ected rep-
resentatives, whether on the D.C. Council or in the U S. Congress, wthout the in-
terference of courts. This is as it should be

Now, after 10 years of steady progress in the wake of the Brady Act's passage,
violent gun crinme is on the rise again. The streets of our cities are awash with
illegal guns, nost supplied by corrupt gun deal ers who remain untouched by | aws
that are too weak and | aw enforcers who are handcuffed by irrational statutory re-
straints. Too nuch is at stake to allow the constitutional nythol ogy of the Parker
opinion to determ ne our nation's gun policy.

Dennis A. Henigan is director of the Legal Action Project at the Brady Center to
Prevent Gun Viol ence, which submitted an am cus brief in the Parker case.
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